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CERTIFIED MAIL 
RETURN RECEIPT REOUESTED 

Via Facsimile and First Class Mail 
Fax (402) 475-3541 
Td(402) 475-2122 

Mark A. Fahleson, Chdrman 
Nebraska Republican Party 
1610 N Street 
Lincoln, NE 68508-1825 

RE: MUR 6502 
Nebraska Democratic Party, et al. 

Dear Mr. Fahleson: 

On July 10,2012, the Federd Election Commission reviewed the dlegations in your 
complaint dated October 4,2011, and found that on the basis of the information provided in your 
compldnt, and information provided by the respondente, there is no reason to believe Nebraska 
Democratic Party {f/k/a Nebraska Democratic Stete Centrd Committee) and Gerry Finnegan, in 
his officid capacity as treasurer, violated 2 U.S.C. §§ 441a(a) and 441a(d), provisions of the 
Federal Election Campdgn Act of 1971, as amended (the "Act"). The Conunission dismissed, as 
a matter of prosecutorid discretion, the dlegation that the Nebraska Democratic Party violated 
2 U.S.C. § 441d(a). Regarding this dlegation, the Commission cautioned the Nebraska 
Democratic Party to take steps to ensure that ite conduct is in compliance with the Act and the 
Commission's regdations. The Commission dso found no reason to believe that Ben Nelson 
2012 and Susan Landow, in her officid capacity as treasurer, and Senator Ben Nelson, violated 
2 U.S.C § 441a(f). Accordingly, on July 10,2012, the Commission closed the file in this matter. 

Documente related to the case will be placed on the public record withiii 30 days. See 
Stetement of Policy Regarding Disclosure of Closed Enforcement and Related Files, 
68 Fed. Reg. 70,426 (Dec. 18,2003) and Stetement of Policy Regarding Placing First Generd 
Counsel's Reports on tiie Public Record, 74 Fed. Reg. 66132 (Dec. 14,2009). The Factud and 
Legal Andyses, which more fully explain the Commission's findings, are enclosed. 
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Mark A. Fahleson, Chairman 
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The Act dlows a compldnant to seek judicid review of the Commission's dismissal of 
this action. See 2 U.S.C. § 437g(a)(8). If you have any questions, please contact Thomas J. 
Andersen, the attomey assigned to tiiis matter, at (202) 694-1650. 

Sincerely, 

Anthony Herman 
Generd Counsel 

m BY: '̂ oy Q. Luckett 
Acting Assistant Generd Counsel 
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1 FEDERAL ELECTION COMMISSION 
2 
3 FACTUAL AND LEGAL ANALYSIS 
4 
5 RESPONDENTS: Nebraska Democratic Party {f/k/a Nebraska Democratic MUR 6502 
6 Stete Centrd Committee) and Gerry Finnegan, in his 
7 official capacity as treasurer' 
8 

9 L INTRODUCTION 

10 This matter was generated by a compldnt filed with the Federd Election Commission by 

r-l 11 Mark Fahleson, Chairman, Nebraska Republican Party, dleging violations of the Federd 

^ 12 Election Campaign Act of 1971, as amended ("the Act"), by the Nebraska Democratic Party 
Nl 

^ 13 (f/k/a Nebraska Democratic Stete Centrd Conunittee) and Gerry Finnegan, in his officid 

O 14 capacity as treasurer C*NDP"). 
15 IL FACTUAL AND LEGAL ANALYSIS 

16 This matter concems dlegations that the NDP made, and Senator Ben Nelson of 

17 Nebraska and his principal campdgn committee, Ben Nelson 2012 ("Nelson Committee"), 

18 accepted, excessive in-kind contributions in the form of coordinated party expenditures when the 

19 NDP paid over $450,000 to create and dr a series of television and radio advertisemente that 

20 featured Senator Nelson beginning in July 2011. The compldnant asserts that the NDP ads 

21 satisfy the test for coordinated party commumcations articdated in the Act and Conunission 

22 regulations, because the ads constitute republication of Nelson Committee campdgn materids. 

23 The complainant also dleges that the NDP ads contdned unclear and misleading disclaimers. 

24 As discussed below, the ads do not satisfy the content prong of the coordinated party 

25 communications tost under 11 CF.R. § 109.37(a)(2)(i)-(iii), and the Commission finds no reason 

' On April 4,2012, the Nebraska Democratic State CenUnI Committee filed a Statement of Organization with the 
Commission changing its name to the Nebraska Democratic Party. 
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1 to believe that the NDP violated 2 U.S.C. §§ 441a(a) and 441a(d). The Commission dismisses, 

2 as a matter of prosecutorial discretion, the allegation that the NDP violated 2 U.S.C. § 441d(a). 

3 A. FACTUAL SUMMARY 

4 The complaint identifies four radio and television ads funded by the NDP that featured 

5 Senator Nelson in voiceover and on camera. The compldnt stetes that the NDP began running 

m 6 radio ads in July 2011 and spent $ 18,602 for the radio ad buys. The compldnt further stetes that 

O 7 the NDP began running television ads in September 2011 and spent $440,563 for the television 

1̂  8 ad buys.̂  Compldnt at 3. On December 7,2006, well before the ads dred. Senator Nelson filed 

^ 9 a Stetement of Candidacy in connection with the 2012 Senate election for Nebraska.̂  The 
O 
^ 10 transcripts of the ads, which the compldnt provides, are as follows: 

11 Radio Ad P - "Pronuse" 
12 
13 Ben Nelson: There's a right way and a wrong way to cut government spending. This is 
14 Senator Ben Nelson, and I approve this message because we need to tear up 
15 Washington's credit card, but not bdance the budget on the backs of semor citizens. 
16 
17 Some want to change Medicare into a voucher system, and privatize Socid Security, 
18 risking your money in the stock market. Their ideas will drastically change Medicare and 
19 Social Security, cut benefits, and raise premiums. It's a bad idea. We made a promise to 
20 semors and I intend to keep it. I will vote to cut spending, but I will not vote to destroy 
21 Medicare and Social Security. 
22 
23 Stand with me. Go to SaveNebraskaSemors.com, and sign my odine petition to protect 
24 Socid Security and Medicare. Tell Washington to keep their hands off your retirement, 
25 and get their own house in order. Remember, go to SaveNebraskaSemors.com. 
26 
27 Pdd for by the Nebraska Democratic Party and authorized by Ben Nelson. 

' The complaint alleges that the Democratic Senatorial Campaign Committee transferred the funds used for the ads 
featuring Senator Nelson to the NDP to avoid the appearance that "Washington, D.C. money** paid for the ads. 
Complaint at 3-4. However, this does not appear to allege a separate violation of the Act because national party 
committees may transfer unlimited funds to state party conunittees. 2 U.S.C. § 441a(a)(4). 

' On December 27,2011, Senator Nelson announced that he will not seek reelection in 2012. See 
http://www.bennelson.senate.gov/press/pTess releases/statement-by-senator-ben-nelson-on-his-plans-for-2012.cfin. 

* Available at http://www.voutube.com/watch?v=s2uOmbdMONw&feature=voutu.be. 
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1 
2 Radio Ad 2' - "Wrong Way" 
3 
4 Ben Nelson: I said there is a right way and a wrong way to cut spending. Unfortunately 
5 Congress chose the wrong way. This is Senator Ben Nelson. I approve this message to 
6 let you know why I voted against raising the debt limit. 
7 
8 I voted against this so-cdled debt reduction plan because it left Medicare vdnerable to 
9 billions in unnecessary cuts while using budget gimmicks and accounting tricks to create 

10 the illusion of cutting spending now. We need to cut spending and balance the budget, 
I ^ 11 but not on the backs of senior citizens. 
3 12 
ifl 13 There are those that want to destroy Social Security and Medicare and turn them into a 
r?i 14 voucher system or let Wall Street run it. This budget plan is the first step in that 
^ 15 direction. So stand with me. CJO to SaveNebraskaSeniors.com and sign my odine 
^ 16 petition to protect Socid Security and Medicare. Tell Washington to keep their hands off 
0 17 of your retirement and get their own house in order. 
(M 18 

19 Paid for by the Nebraska Democratic Party and authorized by Ben Nelson. 
20 
21 Televbion Ad P^ "Nebon Ad" 
22 
23 Ben Nelson: They don't get it. They put politics ahead of what is best for the country. 
24 We need to bdance the budget, but not on the backs of senior citizens, bring our troops 
25 home with pride and dignity, and invest in American jobs and America's future. I am 
26 Ben Nelson, I approve this message because we need to stop playing politics and find 
27 common sense solutions. 
28 
29 On-screen disclaimer: PAID FOR BY NEBRASKA STATE CENTRAL COMMITTEE 
30 AND APPROVED BY BEN NELSON' 
31 
32 

^ Available at http://www.voutube.com/watch?v=bHQwSMH9rEU&feature=voutu.be. 

* Available at http://www.voutube.coin/watoh?v=aGweSoO-klc&feature=plaver%20embedded. 

' The transcripts of tiie television ads in the complaint include tiie language "autiiorized by Ben Nelson" in the 
disclaimer; however, the ads actually include the language "approved by Ben Nelson.** 
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1 Televbion Ad 2* - "Skunk" 
2 
3 Ben Nelson: I am Ben Nelson. I approve this message because as Governor I bdanced 
4 eight budgets, cut taxes 41 times and left the stete with a big surplus. As your Senator, I 
5 sponsored a constitutional amendment to require a balanced budget, but I voted agdnst 
6 rdsing the debt ceiling because Washington's budget ded didn't really cut spending, but 
7 could cut millions from Medicare. Like most Nebraskans, I can smell a skunk, and tiiat 
8 ded stunk even for Washington. 
9 

10 On-screen disclaimer: PAID FOR BY NEBRASKA DEMOCRATIC STATE 
^ 11 CENTRAL COMMITTEE AND APPROVED BY BEN NELSON 
rH 12 
O 13 The compldnt dleges that the ads are coordinated party communications and that the 

1̂  14 NDP exceeded ite combined coordinated party expenditure limitation with the Democratic 

^ 15 Nationd Committee ("DNC"), or that the ads exceeded the NDP's direct candidate contribution 
Q 
^ 16 limitetion. Complaint at 6. See 2 U.S.C. §§ 441a(d) and 441a(h). The compldnt contends tiiat 
rH 

17 the commumcations satisfy the three-part test for coordinated party commumcations set out at 

18 11 C.F.R. § 109.37. The compldnt stetes that the payment and conduct prongs are met because 

19 the NDP paid for the communications and Senator Nelson is featured in the ads and stetes his 

20 approvd and authorization of the ads. Complaint at 6-7. 

21 The compldnt alleges that the content prong is satisfied because the ads dissenunate, 

22 republish, or distribute campaign materids prepared by a candidate, the candidate's authorized 

23 committee, or an agent of die foregoing. See 11 C.F.R. § 109.37(a)(2)(i). Complaint at 7. The 

24 "Promise," "Wrong Way," and **Nelson Ad" ads stete that Senator Nelson will not bdance the 

25 budget "on the backs of seniors," a phrase that was used in a *tweet" posted on the Nelson 

26 Committee's Twitter account on May 25,2011. The "Skunk" ad discusses potentid Medicare 

27 cute, which was the subject of a May 23,2011 Nelson Committee tweet that steted '̂ Nebraskans 

28 can count on me to stand up for semors and fulfill our conunitmente to future generations." Id.; 

' Available at http://www.voutube.com/watoh?v=QRvOHDeOnvs. 
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1 see http://twitter.com/bennelson2Q 12. The complaint argues that the ads republish Nelson 

2 Committee campaign materids because Senator Nelson designed the Nelson Committee tweete 

3 and created them before the NDP ads aired. The compldnt also alleges that the ads 

4 communicate Senator Nelson's "express re-election message" and that they caimot be interpreted 

5 as anything but campaign ads. Complaint at 7-8. Since all three prongs of the test for 

op 6 coordinated party commimications are satisfied, the compldnt asserts, the ads must be treated as 
rH 

O 7 a coordinated expenditure, in-kind contribution, or a combination of the two from the NDP to the 
l/» 
rH 

^ 8 Nelson Committee. Id. at 7. 

^ 9 The complaint also alleges that the NDP ads contdned unclear and misleading 

^ 10 discldmers. Compldnt at 8. The ads'disclaimers identify three different sponsors: the radio 

11 ads "Promise" and "Wrong Way" stete that they are pdd for by the "Nebraska Democratic 

12 Party," the television ad "Nelson Ad" stetes that it is pdd for by the **Nebraska Stete Centrd 

13 Committee," and the television ad "Skunk" stetes that is it pdd for by the "Nebraska Democratic 

14 Stete Central Committee." The compldnt contends that these discldmers violate the 

15 requirement that a communication by an authorized politicd committee "clearly stete that the 

16 communication has been paid for by such authorized political committee," because ody one of 

17 the ads correctly identifies the sponsor of the ad by the name registered with the Commission at 

18 the time (i. e., before the NDP changed its name, see fn. 1), the Nebraska Democratic Stete 
19 Centrd Committee. Id at 6 and 8. See 2 U.S.C. § 441d(a)(l); 11 C.F.R. § 110.11. 

20 The NDP's response to the compldnt ("NDP Response") asserts that the ads are not 

21 contributions or coordinated expenditures. NDP Response at 2. It stetes that the ads were 

22 designed to inform Nebraska Democrate about issues before Congress and featured Senator 

23 Nelson because he was the ody Nebraska Democrat directly involved in the federd debate. Id 
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1 at 1-2. The NDP Response asserts that the ads are not coordinated party communications 

2 because the content prong is not satisfied. Id. at 2. The ads aired outside of the 90-day window 

3 before any Nebraska election, did not contein express advocacy, and did not republish campdgn 

4 materials. Id at 2-3. Citing to two similar matters recentiy considered by the Commission, 

5 MUR 6044 (Musgrove) and MUR 6037 (Merkley), tiie NDP Response argues tiiat tiie ads do not 

^ 6 republish campaign materials because the NDP created the ads without using any pre-existing 
rH 
Q 
ui 7 graphics, video, or audio materials produced by the Nelson Conunittee and because use of the 
r l 
^ 8 conunon phrase "on the backs of semors" in the ad and Nelson Conunittee tweete does not 
Q 9 constitute republication. A/, at 3. 
rvi 

rH 10 With respect to the dlegation regarding the ads' discldmers, the NDP Response 

11 acknowledges that there was an inadvertent vendor error in the production ofthe ''Nelson Ad" 

12 that omitted the word "Democratic" fhim the discldmer. Id. at 4. The NDP Response stetes that 

13 a corrected version of the ad was sent to stetions, but that one or more stetions may have aured 

14 the ad with the uicorrect discldmer only one or two times before they replaced it with a 

15 corrected version. Id. The NDP Response asserts that the "Nebraska Democratic Party" 

16 discldmer on the "Promise" and "Wrong Way" ads complies with the Act and Conunission 

17 regdations because the names "Nebraska Democratic Stete Centrd Conunittee" and **Nebraska 

18 Democratic Party" are used interchangeably on dl of the party's materids, and the 

19 Commission's regulations ody stete that the disclaimer contdn the "full" name of the 

20 sponsoring committee, not the registered name. Id at 4-5. See 11 CF.R. § 110.11(a)(3). 

21 The Nelson Committee's response to the complaint C'Nelson Conunittee Response") 

22 makes similar argumente: that the ads are not coordinated party communications because they 

23 do not meet the content prong of the Commission's coordination regulation. Nelson Committee 
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1 Response at 2. The response asserte that Senator Nelson's appearance in the ads does not 

2 constitute republication of campaign materials under esteblished Commission precedent because 

3 the NDP created dl of the video and audio content and did not use any pre-existing campdgn 

4 materials of the Nelson Committee. Id. at 3-4. The Nelson Committee Response dso contends 

5 that use of the phrase "on the backs of semors" is not republication of campdgn materids 

6 because it is a short, common phrase that elected officids frequently use. Id at 4-5. 

7 B. ANALYSIS 

8 1. Coordinated Party Communications or Other Contributions 
Nl 

^ 9 A politicd party committee's communications are coordinated with a candidate, a 

rsi 10 candidate's authorized committee, or an agent of the candidate or committee when the 

11 communication satisfies the three-pronged test set forth at 11 C.F.R. § 109.37: (1) the 

12 commimication is pdd for by a politicd party committee or ite agent; (2) the commumcation 

13 satisfies at least one of tiie content standards set forth in 11 C.F.R. § 109.37(a)(2); and (3) tiie 

14 communication satisfies at least one of the conduct standards set forth in 11 CF.R. § 109.21(d).' 

15 The payment by a politicd party committee for a commumcation that is coordinated with a 

16 candidate must be treated by the political party committee as either an in-kind contribution to the 

17 candidate or a coordinated party expenditure. 11 C.F.R. § 109.37(b). The coste of a coordinated 

18 communication must not exceed a political conunittee's applicable contribution or expenditure 

19 limits set forth in the Act. 

20 Thus, here, the NDP could not contribute more than $5,000 to the Nelson Conunittee'̂  or 

21 

' The NDP and the Nelson Committee do not dispute that the conduct prong was satisfied. See NDP Response at 2-
3 and the Nelson Committee Response at 3. 

'° The contribution limitation of $43,100 cited in the complaint reflects the contiibution limit to a Senate candidate 
per campaign shared by the national party committee and the Senatorial campaign committee. 2 U.S.C. § 441a(h). 
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1 make over $ 126,100" in coordinated party expenditures on behdf of the Nelson Conunittee. See 

2 2 U.S.C. §§ 441a(a)(2)(A) and 441a(d)(3)(A). 

3 a. Payment 

4 In this matter, the payment prong of the coordinated communications test is satisfied 

5 because the NDP, a political party committee, admits that it paid for the ads. NDP Response at 

PH 6 liseell C.F.R. § 109.37(a)(1). 

0 7 b. Content 
rH 

tn 8 The content prong is satisfied where the communication meete one of the following 

*̂  9 standards: a public communication that republishes, disseminates, or distributes candidate 
0 

^ 10 campdgn materids; a public communication contdning express advocacy; or a public 

11 communication that refers to a clearly identified federd candidate that was publicly distributed 

12 or disseminated 90 days or fewer before a primary or generd election, and was directed to voters 

13 in tiie jurisdiction of tiie clearly identified candidate. 11 C.F.R. § 109.37(a)(2)(i)-(iii). 

14 The ads dred more than 90 days before any primaiy or general election in Nebraska and 

15 thus do not satisfy the timing standard articulated in the content prong. See 11 C.F.R. 

16 § 109.37(a)(2)(iii). 

17 Although the compldnt does not specificdly allege that the ads contdn express 

18 advocacy, it contends that the ads commumcate Senator Nelson's "express re-election message" 

19 and that they cannot be interpreted as anything but campdgn ads. Compldnt at 7-8. 

20 Nonetheless, the ads do not contdn express advocacy. See 11 C.F.R. § 109.37(a)(2)(ii). 

" This amount applies to expenditures made "ui connection with the general election campaign of a candidate — 
See 2 U.S.C. § 441a(d)(3). Senator Nelson witiidrew from the race well before tiie primary election, and the NDP 
does not appear to have reported any such expenditures on behalf of his campaign. 
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1 Under the Commission's regulations, a communication contdns express advocacy when 

2 it uses phrases such as "re-elect your Congressman," "vote agdnst Old Hickory," or "Bill 

3 McKay in '94," or uses campdgn slogan(s) or individud word(s), which in context have no 

4 other reasonable meaning than to urge the election or defeat of one or more clearly identified 

5 candidate. 11 C.F.R. § 100.22(a). The Conunission's regulations dso provide that a 

rsj 6 communication will be considered express advocacy if it contdns an "electoral portion" that is 

^ 7 "unmistakable, unambiguous, and suggestive of only one meamng" and about which "reasonable 
rH 

tn 8 minds could not differ as to whether it encourages actions to elect or defeat" a candidate when 
"ST 
? 9 taken as a whole and with limited reference to externd events, such as the proximity to the 
0 

10 election. 11 CF.R. § 100.22(b). 

11 The NDP ads do not contein express advocacy under 11 CF.R. § 100.22. Altiiough 

12 Senator Nelson appears in the ads, the ads do not acknowledge his candidacy, and dl of the ads 

13 are focused on legislative issues, including the debt ceiling, Socid Secmity, and Medicare. 

14 Some of the ads, including "Promise" and "Wrong Way," contdn a specific cdl to action to visit 

15 the website SaveNebraskaSemors.com. Thus, tiie ads cannot meet the content prong based on 

16 express advocacy. 

17 The compldnt argues, and the responses dispute, that the ads republish Nelson 

18 Committee campaign materids because Senator Nelson personally appears in the ads and 

19 because the ads contdn phrases or themes from Nelson Committee tweete. But these facte do 

20 not amount to republication. See 2 U.S.C. § 441a(a)(7)(B)(iii); 11 C.F.R. § 109.23(a). 

21 Prior Commission "andysis of republication [has] involved pre-existing materid 

22 belonging to or emanating from the campdgn." MUR 6044 (Musgrove) Stetement of Reasons of 

23 Conunissioners Wdther, Petersen, Baueriy, Hunter, and McGahn at 4 citing MUR 5743 (Betty 
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1 Sutton for Congress) and MUR 5672 (Save American Jobs Assoc.). In MUR 6044 (Musgrove), 

2 the Commission found that a candidate's appearance and participation in an advertisement 

3 produced and disseminated by the Democratic Senatorial Campdgn Committee ("DSCC") did 

4 not constitute republication of campaign materids by the DSCC. See id. Following this 

5 Commission precedent, in this matter, because the NDP created all of the video and audio 

6 content used in the ads and did not utilize any pre-existing Nelson Committee campaign 
Nl 
Q 7 materids. Senator Nelson's appearance in the ads does not constitute republication of campdgn 
Ul 
<-i 8 materids. 
Nl 

^ 9 Nor do the similarities between some of the ads at issue and Senator Nelson's tweete 
O 
rj 10 suffice to establish republication. MUR 6037 (Merkley) is instructive. That MUR involved ads 

11 produced by the Democratic Party of Oregon that featured a candidate and contained issues and 

12 messages similar to severd of the candidate's press releases. Both the party ads and the 

13 candidate press releases used the phrase "respect they deserve," but dso mcluded different 

14 language and phrases. The Office of Generd Counsel recommended, and the Commission 

15 agreed, that the similarities in the materids did not rise to a level sufficient to indicate 

16 republication of campdgn materids, dthough some Commissioners did not endorse the specific 

17 reasoning set forth in the First Generd Counsel's Report. See MUR 6037 Statement of Reasons 

18 of Commissioners Hunter, Petersen, and McGahn at 1; see also MUR 2766 (Auto Deders and 

19 Drivers for Free Trade PAC) (similar sentences used in two campdgns do not rise to the level 

20 sufficient to indicate republication of campdgn materids because of differences in wording or 

21 phrasing). 

22 Here, dthough the Nelson Committee's tweet and the NDP ads use the phrase "on the 

23 backs of semors," that phrase is commody used in politicd discourse, and the ads dso contdned 
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1 significant additiond language that differed from the campaign materials. While the NDP ads 

2 are thematically similar to the second Nelson Committee tweet that "Nebraskans can count on 

3 me to stand up for seniors and fulfill our commitments to future generations," this dso does not 

4 appear to rise to the level of republication consistent with Conunission precedent. And the 

5 content prong of the Commission's coordination regdation is therefore not met. 

^ 6 Because the ads do not satisfy the content prong of the coordinated party communications 

1 test, the NDP's payment for the ads is not a coordinated party expenditure with the Nelson 
rH 

Nl 8 Conunittee under 11 C.F.R. § 109.37(a)(2)(i)-(iii), and the Commission finds no reason to 

9 believe that the Nebraska Democratic Party (f/k/a Nebraska Democratic Stete Centrd 

10 Committee) and Gerry Finnegan, in his officid capacity as treasurer, violated 2 U.S.C. 

11 §§441a(a)and441a(d). 

12 2. Disclaimers 

13 The Act reqmres that a commumcation pdd for by a politicd party committee and 

14 authorized by a federd candidate "clearly stete that the commumcation has been pdd for by such 

15 authorized politicd conunittee." 2 U.S.C. § 441d(a)(l). A commumcation authorized by a 

16 candidate but paid for by any other person must clearly stete that it is pdd for by such other 

17 person and is authorized by such candidate. 2 U.S.C. § 441d(a)(2); 11 C.F.R § 110.11(b)(2). 

18 Radio and television ads authorized by candidates must dso comply with additiond "stand by 

19 your ad" requirements described in the Act and Commission regulations. See 2 U.S.C. 

20 § 441d(d)(l); 11 C.F.R. § 110.11(c)(3). In tiiis matter, tiie only question is whetiier tiie names 

21 used to refer to the NDP in the ads' disclauners comply with the Act and regulations' 

22 requirement tiiat the disclaimer "clearly state that the communication has been pdd for by such 
23 politicd committee." See 2 U.S.C. § 441d(a)(l); 11 C.F.R. § 110.11(b)(2). 
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1 The discldmer on the "Nelson Ad" stetes that the "Nebraska Stete Centrd Committee" 

2 paid for the commumcation. The NDP Response acknowledges that there was an inadvertent 

3 vendor error in the production of the "Nelson Ad" that omitted the word "Democratic" from the 

4 discldmer. NDP Response at 4. According to the NDP, a corrected version of the ad was sent to 

5 stetions, but one or more stetions may have dred the ad with the incorrect discldmer once or 

Ml 6 twice before they replaced it with a corrected version. Id 

1̂  7 The lack of any reference to "Democratic" m the disclaimer risks obscuring the identity 
rH 

8 of the payor of the "Nelson Ad." But the Commission has typicdly dismissed with caution 

^ 9 dlegations of disclaimer violations in matters involving inadvertent vendor or other inadvertent 
0 
(Ni 

^ 10 error followed by remedial action. See, e.g., MUR 6118 (Bob Roggio for Congress), MUR 6316 

11 (Pridemore for Congress), and MUR 6329 (Michael Grimm for Congress). 

12 The discldmer on tiie "Promise" and "Wrong Way" ads stete that the "Nebraska 

13 Democratic Party" pdd for the communications at issue. Although this was not the NDP's 

14 officid name registered with the Commission during the period in question, it appears that the 

15 NDP had used "Nebraska Democratic Party" mterchangeably with "Nebraska Democratic Stete 

16 Centrd Committee" on ite materids. NDP Response at 3; see www.nebraskademocrate.org. 

17 Accordingly, it does not appear likely that the public would be confused or misled about who 

18 paid for these ads. 

19 In these circumstances, the Conunission dismisses, as a matter of prosecutorid discretion, 

20 tiie dlegation that the Nebraska Democratic Party (f/k/a Nebraska Democratic Stete Centrd 

21 Committee) and Gerry Finnegan, in his officid capacity as treasurer, violated 2 U.S.C. § 441d(a) 

22 and cautions these respondente about the discldmer requiremente of the Act and Commission 

23 regulations. See Heckler v. Chaney, 470 U.S. 821 (1985). 
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17 coordinated party expenditures when the NDP pdd over $450,000 to create and air a series of 

18 television and radio advertisemente that featured Senator Nelson beginning in Jdy 2011. The 

19 compldnant asserts that the NDP ads satisfy the test for coordinated party commumcations 

20 articdated in the Act and Commission regdations because the ads constitute republication of 

21 Nelson Committee campdgn materids. 

22 As discussed below, tiie ads do not appear to satisfy the content prong of the coordinated 

23 party communications test under 11 CF.R. § 109.37(a)(2)(i)-(iii), and the Cominission finds no 

24 reason to believe that the Nelson Committee violated 2 U.S.C. § 441a(f). 

25 

' On April 4,2012, tiie Nebraska Democratic State Central Committee filed a Statement of Organization witii tiie 
Commission changing its name to the Nebraska Democratic Party. 
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1 A. FACTUAL SUMMARY 

2 The compldnt identifies four radio and television ads funded by the NDP that featured 

3 Senator Nelson in voiceover and on camera. The compldnt stetes that the NDP began ruiming 

4 radio ads in July 2011 and spent $18,602 for the radio ad buys. The complaint further stetes that 

5 the NDP began running television ads in September 2011 and spent $440,563 for the television 

^ 6 ad buys. Compldnt at 3. On December 7,2006, well before the ads dred. Senator Nelson filed 

0 
m 7 a Stetement of Candidacy in connection with the 2012 Senate election for Nebraska.̂  The 
rH 

^ 8 transcripte of the ads, which the compldnt provides, are as follows: 

0 9 Radio Ad P - "Prombe" 
(M 10 
*-i 11 Ben Nelson: There's a right way and a wrong way to cut government spending. This is 

12 Senator Ben Nelson, and I approve this message because we need to tear up 
13 Washington's credit card, but not balance the budget on the backs of semor citizens. 
14 
15 Some want to change Medicare into a voucher system, and privatize Social Security, 
16 risking your money in tiie stock market. Their ideas will drasticdly change Medicare and 
17 Socid Security, cut benefite, and rdse premiums. It's a bad idea. We made a promise to 
18 seniors and I intend to keep it. I will vote to cut spending, but I will not vote to destroy 
19 Medicare and Socid Security. 
20 
21 Stand with me. (JO to SaveNebraskaSedors.com, and sign my online petition to protect 
22 Socid Security and Medicare. Tell Washington to keep their hands off your retirement, 
23 and get their own house in order. Remember, go to SaveNebraskaSeniors.com. 
24 
25 Pdd for by the Nebraska Democratic Party and authorized by Ben Nelson. 
26 
27 Radio AdT-- "Wrong Way" 
28 
29 Ben Nelson: I sdd there is a right way and a wrong way to cut spending. Unfortunately 
30 Congress chose the wrong way. This is Senator Ben Nelson. I approve this message to 
31 let you know why I voted against rdsing the debt limit. 
32 

' On December 27,2011, Senator Nelson announced that he will not seek reelection in 2012. See 
htto://www.bennelson.senate.pov/press/press releases/statement-bv-senator-ben-nelson-on-his-plans-for-2012.cfin. 

' Available at http://www.youtube.com/watch?v=s2uOmbdMONw&featUTe=voutu.be. 

^ Available at http://www.voutube.com/watch?v=bHqwSMH9rEU&feature=youtu.be. 
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1 I voted agdnst this so-called debt reduction plan because it left Medicare vulnerable to 
2 billions in unnecessary cuts while using budget gimmicks and accounting tricks to create 
3 the illusion of cutting spending now. We need to cut spending and bdance the budget, 
4 but not on the backs of senior citizens. 
5 
6 There are those that want to destroy Social Security and Medicare and turn them into a 
7 voucher system or let Wall Street run it. This budget plan is the first step in that 
8 direction. So stand with me. Go to SaveNebraskaSeniors.com and sign my odine 
9 petition to protect Socid Security and Medicare. Tell Washington to keep their hands off 

10 of your retirement and get their own house in order. 

rvi 12 Pdd for by the Nebraska Democratic Party and authorized by Ben Nelson. 
0 13 
*^ 14 Televbion Ad P - "Nebon Ad" 
rH J5 
Nl 
^ 16 Ben Nelson: They don't get it. They put politics ahead of what is best for the country. 
<7 17 We need to bdance the budget, but not on the backs of semor citizens, bring our troops 
0 18 home with pride and dignity, and invest in American jobs and America's future. I am 
^ 19 Ben Nelson, I approve this message because we need to stop playing politics and find 
*̂  20 common sense solutions. 

21 
22 On-screen discldmer: PAID^OR BY NEBRASKA STATE CENTRAL COMMITTEE 
23 AND APPROVED BY BEN NELSON'' 
24 
25 Televbion Ad 2' - "Skunk" 
26 
27 Ben Nelson: I am Ben Nelson. I approve this message because as Govemor I bdanced 
28 eight budgete, cut taxes 41 times and left the stete with a big surplus. As your Senator, I 
29 sponsored a constitutional amendment to require a bdanced budget, but I voted against 
30 rdsing the debt ceiling because Washington's budget ded didn't redly cut spending, but 
31 could cut millions from Medicare. Like most Nebraskans, I can smell a skunk, and that 
32 deal stunk even for Washington. 
33 
34 On-screen discldmer: PAID FOR BY NEBRASKA DEMOCRATIC STATE 
35 CENTRAL COMMITTEE AND APPROVED BY BEN NELSON 
36 
37 The compldnt dleges that the ads are coordinated party commimications and that the 
38 NDP exceeded ite combined coordinated party expenditure limitetion with the Democratic 

^ Available at htto://www.voutube.com/watch?v=aGweSoO-klc&feature=plaver%20embedded. 

' The dwiscripts of the television ads in the complaint include the language "authorized by Ben Nelson** in the 
disclaimer; however, the ads actually include the language "approved by Ben Nelson." 

^ Available at http://www.voutube.com/watch?v=ORvOHDeOnvs. 
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1 Nationd Committee ("DNC"), or that the ads exceeded the NDP's direct candidate contribution 

2 limitetion. Complaint at 6. See 2 U.S.C. §§ 441a(d) and 441a(h). The complaint contends that 

3 the communications satisfy the three-part test for coordinated party commumcations set out at 

4 11 CF.R. § 109.37. The compldnt stetes that the payment and conduct prongs are met because 

5 the NDP pdd for the commumcations and Senator Nelson is featured in the ads and stetes his 

O) 6 approvd and authorization of the ads. Compldnt at 6-7. 
(M 
1̂  7 The complaint dleges that the content prong is satisfied because the ads disseminate, 
rH 

tn 8 repubhsh, or distribute campaign materids prepared by a candidate, the candidate's authorized 

^ 9 committee, or an agent of tfie foregoing. See 11 C.F.R. § I09.37(a)(2)(i). Compldnt at 7. The 
0 
rsl 

^ 10 "Promise," "Wrong Way," and "Nelson Ad" ads stete that Senator Nelson will not balance the 

11 budget "on the backs of seniors," a phrase that was used in a "tweet" posted on the Nelson 

12 Committee's Twitter account on May 25,2011. The "Skunk" ad discusses potentid Medicare 

13 cute, which was the subject of a May 23,2011 Nelson Conunittee tweet that stated "Nebraskans 

14 can count on me to stand up for seniors and fdfill our conunitmente to future generations." Id; 

15 see http://twitter.com/bennelson2012. The compldnt argues that the ads republish Nelson 

16 Committee campdgn materids because Senator Nelson designed the Nelson Committee tweets 

17 and created them before the NDP ads aired. The compldnt also dleges that the ads 

18 commumcate Senator Nelson's "express re-election message" and that they cannot be interpreted 

19 as anything but campdgn ads. Complaint at 7-8. Since dl three prongs of the test for 

20 coordinated party conunimications are satisfied, the compldnt asserts, the ads must be treated as 

21 a coordinated expenditure, in-kind contribution, or a combination of the two from the NDP to the 

22 Nelson Conunittee. Id at 7. 
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1 The NDP's response to the complaint ("NDP Response") asserts that the ads are not 

2 contributions or coordinated expenditures. NDP Response at 2. It stetes that the ads were 

3 designed to inform Nebraska Democrats about issues before Congress and featured Senator 

4 Nelson because he was the only Nebraska Democrat directly involved in the federd debate. Id 

5 at 1-2. The NDP Response asserts that the ads are not coordinated party communications 

0 6 because the content prong is not satisfied. Id. at 2. The ads dred outside of the 90-day window 
Nl 

7 before any Nebraska election, did not contdn express advocacy, and did not republish campdgn 
r i 

Nl 8 materids. Id at 2-3. Citing to two similar matters recentiy considered by the Commission, 

^ 9 MUR 6044 (Musgrove) and MUR 6037 (Merkley), tiie NDP Response argues that tiie ads do not 

r-i 10 republish campaign materials because the NDP created the ads without using any pre-existing 

11 graphics, video, or audio materids produced by the Nelson Committee and because use of the 

12 common phrase "on the backs of semors" in the ad and Nelson Committee tweete does not 

13 constitute republication./i. at 3. 

14 The Nelson Committee's response to the compldnt ("Nelson Committee Response") 

15 makes similar argumente: that the ads are not coordinated party commumcations because they 

16 do not meet the content prong of the Commission's coordination regulation. Nelson Committee 

17 Response at 2. The response asserte that Senator Nelson's appearance in the ads does not 
18 constitute republication of campdgn materids under esteblished Conunission precedent because 

19 the NDP created all of the video and audio content and did not use any pre-existing campdgn 

20 materids of the Nelson Committee. Id at 3-4. The Nelson Committee Response dso contends 

21 that use of the phrase "on the backs of seniors" is not republication of campdgn materids 

22 because it is a short, common phrase that elected officids firequentiy use. Id at 4-5. 

23 
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1 B. ANALYSIS 

2 A politicd party committee's communications are coordinated with a candidate, a 

3 candidate's authorized committee, or an agent of the candidate or committee when the 

4 communication satisfies the three-pronged test set forth at 11 CF.R. § 109.37: (1) the 

5 communication is paid for by a political party committee or ite agent; (2) the communication 

H 6 satisfies at least one of tiie content standards set fortii in 11 C.F.R. § 109.37(a)(2); and (3) tiie 
Nl 

7 commumcation satisfies at least one of the conduct standards set forth in 11 CF.R. § 109.21(d).' 
rH 

Nl 8 The payment by a politicd party committee for a communication that is coordinated with a 
fSJ 

p 9 candidate must be treated by the politicd party committee as either an in-kind contribution to the 
rM 

rH 10 candidate or a coordinated party expenditure. 11 CF.R. § 109.37(b). The coste of a coordinated 

11 communication must not exceed a politicd committee's applicable contribution or expenditure 

12 limits set forth in the Act. 

13 Thus, here, the NDP could not contribute more than $5,000 to the Nelson Conunittee' or 

14 make over $126,100 in coordinated party expenditures on behdf of the Nelson Committee. See 

15 2U.S.C §§441a(a)(2)(A)and441a(d)(3)(A). In addition, tiie Nelson Committee codd not 

16 knowingly accept an excessive contribution. 2 U.S.C. § 441a(Q. 

17 1. Payment 

18 In this matter, the payment prong of the coordinated commumcations test is satisfied 

19 because the NDP, a political party committee, admite that it pdd for the ads. NDP Response at 

20 Useell C.F.R. § 109.37(a)(1). 

21 
' The NDP and the Nelson Committee do not dispute that the conduct prong was satisfied. See NDP Response at 2-
3 and Nelson Committee Response at 3. 

' The contt-ibution limitation of $43,100 cited in the complaint reflects the contribution limit to a Senate candidate 
per campaign shared by the national party committee and the Senatorial campaign committee. 2 U.S.C. § 441a(h). 
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1 2. Content 

2 The content prong is satisfied where the communication meets one of the following 

3 standards: a public communication that republishes, disseminates, or distributes candidate 

4 campaign materids; a public commumcation contdning express advocacy; or a public 

5 communication that refers to a clearly identified federd candidate that was publicly distributed 

rvi 6 or disseminated 90 days or fewer before a primary or generd election, and was directed to voters 
Nl 
0 7 in the jurisdiction of tiie clearly identified candidate. 11 CF.R. § 109.37(a)(2)(i)-(iii). 
Ml 

8 The ads aired more than 90 days before any primaiy or generd election in Nebraska and 

9 thus do not satisfy the timing standard articulated in the content prong. See 11 C.F.R. 

10 § 109.37(a)(2)(iii). 

11 Although the complaint does not specifically dlege that the ads contain express 

12 advocacy, it contends that the ads commimicate Senator Nelson's "express re-election message" 

13 and that they cannot be interpreted as anything but campaign ads. Compldnt at 7-8. 

14 Nonetheless, the ads do not contein express advocacy. See 11 CF.R. § 109.37(a)(2)(ii). 

15 Under the Commission's regdations, a commimication contdns express advocacy when 

16 it uses phrases such as "re-elect your Congressman," "vote agdnst Old Hickory," or "Bill 

17 McKay in '94," or uses campdgn slogan(s) or individud word(s), which in context have no 

18 other reasonable meaning than to urge the election or defeat of one or more clearly identified 

19 candidate. 11 C.F.R. § 100.22(a). The Commission's regulations dso provide that a 

20 commimication will be considered express advocacy if it contdns an "electord portion" that is 

21 "unmistakable, unambiguous, and suggestive of only one meamng" and about which "reasonable 

22 minds could not differ as to whether it encourages actions to elect or defeat" a candidate when 
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1 taken as a whole and with limited reference to extemd evente, such as the proximity to the 

2 election. 11 C.F.R. § 100.22(b). 

3 The NDP ads do not contdn express advocacy under 11 C.F.R. § 100.22. Although 

4 Senator Nelson appears in the ads, the ads do not acknowledge his candidacy, and dl of the ads 

5 are focused on legislative issues, including the debt ceiling, Socid Security, and Medicare. 

Nl 6 Some of the ads, including "Promise" and "Wrong Way," contdn a specific call to action to visit 
Nl 

1̂  7 the website SaveNebraskaSemors.com. Thus, tiiie ads caimot meet the content prong based on 
rH 

hri 8 express advocacy. 

1̂  9 The complaint argues, and the responses dispute, that the ads republish Nelson 

^ 10 Conunittee campdgn materids because Senator Nelson persondly appears in the ads and 

11 because the ads contdn phrases or themes from Nelson Committee tweete. But these facte do 

12 not amount to republication. See 2 U.S.C. § 44la(a)(7)(B)(iii); 11 C.F.R § 109.23(a). 

13 Prior Commission "andysis of republication [has] involved pre-existing materid 

14 belonging to or emanating from the campdgn." MUR 6044 (Musgrove) Stetement of Reasons 

15 of Commissioners Wdther, Petersen, Bauerly, Hunter, and McGahn at 4 citing MUR 5743 

16 (Betty Sutton for Congress) and MUR 5672 (Save American Jobs Assoc.). In MUR 6044 

17 (Musgrove), the Commission found that a candidate's appearance and participation in an 

18 advertisement produced and disseminated by the Democratic Senatorid Campdgn Committee 

19 ("DSCC") did not constitute republication of campdgn materids by the DSCC. See id. 

20 Following this Commission precedent, in this matter, because the NDP created dl ofthe video 

21 and audio content used in the ads and did not utilize any pre-existing Nelson Comniittee 

22 campdgn materids, Senator Nelson's appearance in the ads does not constitute republication of 

23 campdgn materials. 
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1 Nor do the similarities between some of the ads at issue and Senator Nelson's tweets 

2 suffice to esteblish republication. MUR 6037 (Merkley) is instructive. That MUR involved ads 

3 produced by the Democratic Party of Oregon that featured a candidate and contdned issues and 

4 messages similar to several of the candidate's press releases. Both the party ads and the 

5 candidate press releases used the phrase "respect they deserve," but also included different 

^ 6 language and phrases. The Office of Generd Counsel recommended, and the Commission 
Nl 

0 7 agreed, that the similarities in the materids did not rise to a level sufficient to indicate 

^ 8 republication of campaign materials, dthough some Commissioners did not endorse the specific 
«T 
^ 9 reasoning set forth in the First Generd Counsel's Report. See MUR 6037 Stetement of Reasons 
0 
^ 10 of Commissioners Hunter, Petersen, and McGahn at 1; see also MUR 2766 (Auto Deders and 
rH 

11 Drivers for Free Trade PAC) (similar sentences used in two campdgns do not rise to the level 

12 sufficient to indicate republication of campdgn nuiterids because of differences in wording or 

13 phrasing). 

14 Here, although the Nelson Committee's tweet and the NDP ads use the phrase "on the 

15 backs of semors," that phrase is commonly used in politicd discourse, and the ads dso contdned 

16 significant additiond language that differed from the campaign materids. While the NDP ads 

17 are thematicdly similar to the second Nelson Committee tweet that "Nebraskans can count on 

18 me to stand up for seniors and fulfill our conunitmente to future generations," this dso does not 

19 appear to rise to the level of republication consistent with Conunission precedent. And the 

20 content prong of the Commission's coordination regdation is therefore not met. 

21 Because the ads do not satisfy the content prong of the coordinated party communications 

22 test, tiie NDP's payment for the ads is not a coordinated party expenditure with the Nelson 

23 Committee under 11 CF.R. § 109.37(a)(2)(i)-(iii), and tiie Commission finds no reason to 
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1 believe that Ben Nelson 2012 and Susan Landow, in her officid capacity as treasurer, violated 

2 2 U.S.C. § 441a(f). 

Ul 
Nl 
0 
Ml 
rH 
Nl 
"sT 

0 



1 FEDERAL ELECTION COMMISSION 
2 
3 FACTUAL AND LEGAL ANALYSIS 
4 
5 RESPONDENT: Senator Ben Nelson MUR 6502 
6 

7 L INTRODUCTION 

8 This matter was generated by a complaint filed with the Federd Election Commission by 

9 Mark Fahleson, Chdrman, Nebraska Republican Party, dleging violations of the Federd 
0 
1̂  10 Election Campdgn Act of 1971, as amended ("the Act"), by Senator Ben Nelson. 
O 
^ 11 IL FACTUAL AND LEGAL ANALYSIS 
rH 
Nl 

^ 12 This matter concerns dlegations that the Nebraska Democratic Party {f/k/a Nebraska 

0 13 Democratic Stete Centrd Conunittee)' ("NDP") made, and Senator Ben Nelson of Nebraska and 

^ 14 his principd campdgn committee, Ben Nelson 2012 ("Nelson Committee"), accepted, excessive 

15 in-kind contributions in the form of coordinated party expenditures when the NDP pdd over 

16 $450,000 to create and dr a series of television and radio advertisemente that featured Senator 

17 Nelson begimiing in July 2011. The compldnant asserts that the NDP ads satisfy the test for 

18 coordinated party commimications articdated in the Act and Commission regdations because 

19 the ads constitute republication of Nelson Committee campdgn materids. 

20 As discussed below, the ads do not satisfy the content prong of the coordinated party 

21 commimications test under 11 C^F.R. § 109.37(a)(2)(i)-(iii), and the Commission finds no reason 

22 to believe tiiat Senator Ben Nelson violated 2 U.S.C. § 441a(f). 

23 

' On April 4,2012, tiie Nebraska Democratic State Central Committee filed a Statement of Organization with the 
Commission changing its luune to the Nebraska Democratic Party. 
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1 A. FACTUAL SUMMARY 

2 The compldnt identifies four radio and television ads funded by the NDP that featured 

3 Senator Nelson in voiceover and on camera. The complaint stetes that the NDP began running 

4 radio ads in Jdy 2011 and spent $ 18,602 for the radio ad buys. The complaint further stetes that 

5 the NDP began ruiming television ads in September 2011 and spent $440,563 for the television 

K 6 ad buys. Compldnt at 3. On December 7,2006, well before the ads aired. Senator Nelson filed 

Nl 

^ 7 a Stetement of Candidacy in connection with the 2012 Senate election for Nebraska.̂  The 
rH 

Nl 8 transcripts of the ads, which the complaint provides, are as follows: 

^ 9 Radio Ad P - "Prombe" 

^ 11 Ben Nelson: There's a right way and a wrong way to cut government spending. This is 
12 Senator Ben Nelson, and I approve this message because we need to tear up 
13 Washington's credit card, but not bdance the budget on the backs of semor citizens. 
14 
15 Some want to change Medicare into a voucher system, and privatize Socid Security, 
16 risking your money in the stock market. Their ideas will drastically change Medicare and 
17 Social Security, cut benefits, and raise premiums. It's a bad idea. We made a promise to 
18 seniors and I intend to keep it. I will vote to cut spending, but I will not vote to destroy 
19 Medicare and Socid Security. 
20 
21 Stand with me. Go to SaveNebraskaSemors.com, and sign my online petition to protect 
22 Socid Security and Medicare. Tell Washington to keep their hands off your retirement, 
23 and get their own house in order. Remember, go to SaveNebraskaSeniors.com. 
24 
25 Pdd for by the Nebraska Democratic Party and authorized by Ben Nelson. 
26 
27 Radio A d T - "Wrong Way" 
28 
29 Ben Nelson: I said there is a right way and a wrong way to cut spending. Unfortunately 
30 Congress chose the wrong way. This is Senator Ben Nelson. I approve this message to 
31 let you know why I voted agdnst rdsing the debt limit. 
32 On December 27,2011, Senator Nelson armounced that he will not seek reelection in 2012. See 

htto://www.bennelson.senate.gov/press/oress releases/statement-bv-senator-ben-nelson-on-his-Dlans-for-2012.cfin. 

^ Available at http://www.voutube.coni/watch?v=s2uOmbdMONw&feature=voutu.be. 

* Available at http://www.voumbe.coni/watch?v=bHQwSMH9rEU&feature=vouhi.be. 
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1 I voted against this so-cdled debt reduction plan because it left Medicare vulnerable to 
2 billions in unnecessary cute while using budget gimmicks and accounting tricks to create 
3 the illusion of cutting spending now. We need to cut spending and balance the budget, 
4 but not on the backs of semor citizens. 
5 
6 There are those that want to destroy Social Security and Medicare and turn them into a 
7 voucher system or let Wall Street run it. This budget plan is the first step in that 
8 direction. So stand with me. Go to SaveNebraskaSemors.com and sign my online 
9 petition to protect Socid Security and Medicare. Tell Washington to keep their hands off 

10 of your retirement and get their own house in order. 
CO " 
141 12 Pdd for by the Nebraska Democratic Party and authorized by Ben Nelson. ' 
0 13 
^ 14 Televbion Ad P - "Nebon Ad" 

15 
Nl 
^ 16 Ben Nelson: They don't get it. They put politics ahead of what is best for the country. 

17 We need to bdance the budget, but not on the backs of senior citizens, bring our troops 
O 18 homewithprideanddigmty, and invest in American jobs and America's future. lam 
^ 19 Ben Nelson, I approve this message because we need to stop playing politics and find 
^ 20 common sense solutions. 

21 
22 On-screen discldmer: PAID FOR BY NEBRASKA STATE CENTRAL COMMITTEE 
23 AND APPROVED BY BEN NELSON* 
24 
25 Televbion Ad 2' - "Skunk" 
26 
21 Ben Nelson: I am Ben Nelson. I approve this message because as Govemor I bdanced 
28 eight budgete, cut taxes 41 times and left the stete with a big surplus. As your Senator, I 
29 sponsored a constitutiond amendment to require a bdanced budget, but I voted agdnst 
30 rdsing the debt ceiling because Washington's budget ded didn't redly cut spending, but 
31 codd cut millions fixim Medicare. Like most Nebraskans, I can smell a skunk, and that 
32 ded stunk even for Washington. 
33 
34 On-screen discldmer: PAID FOR BY NEBRASKA DEMOCRATIC STATE 
35 CENTRAL COMMITTEE AND APPROVED BY BEN NELSON 
36 
37 The compldnt dleges that the ads are coordinated party communications and that the 

38 NDP exceeded ite combined coordinated party expenditure limitetion with the Democratic 

^ Available at http://www.voutube.coni/watoh?v=aGweSoO-klc&feature=plaver%20embedded. 

* The transcripts ofthe television ads in the complaint include the language "authorized by Ben Nelson** in the 
disclaimer, however, the ads actually include the language "approved by Ben Nelson.** 

' Available at htto://www.voutube.coni/watch?v=ORv0HDeOnvs. 
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1 Nationd Committee ("DNC"), or that the ads exceeded the NDP's direct candidate contribution 

2 limitetion. Compldnt at 6. See 2 U.S.C. §§ 441 a(d) and 441a(h). The compldnt contends tiiat 

3 the communications satisfy the three-part test for coordinated party commumcations set out at 

4 11 CF.R. § 109.37. The compldnt stetes that the payment and conduct prongs are met because 

5 the NDP pdd for the communications and Senator Nelson is featured in the ads and stetes his 

6 approvd and authorization ofthe ads. Complaint at 6-7. 

7 The compldnt alleges that the content prong is satisfied because the ads disseminate, 

8 republish, or distribute campdgn materids prepared by a candidate, the candidate's authorized 

9 committee, or an agent of the foregoing. See 11 C.F.R. § 109.37(a)(2)(i). Complaint at 7. The 

10 "Promise," "Wrong Way," and "Nelson Ad" ads stete that Senator Nelson will not bdance the 

11 budget "on the backs of semors," a phrase that was used in a "tweet*' posted on the Nelson 

12 Committee's Twitter account on May 25,2011. The "Skunk" ad discusses potential Medicare 

13 cute, which was the subject of a May 23,2011 Nelson Committee tweet that steted "Nebraskans 

14 can count on me to stand up for semors and fulfill our conunitmente to future generations." Id; 

15 see http://twitter.com/bermelsoii2012. The compldnt argues that the ads republish Nelson 

16 Committee campdgn materids because Senator Nelson designed the Nelson Committee tweete 

17 and created them before the NDP ads aired. The compldnt dso dleges that the ads 

18 commumcate Senator Nelson's "express re-election message" and that they cannot be interpreted 

19 as anything but campdgn ads. Compldnt at 7-8. Since dl three prongs of the test for 

20 coordinated party commimications are satisfied, the compldnt asserts, the ads must be treated as 

21 a coordinated expenditure, in-kind contribution, or a combination of the two from the NDP to the 

22 Nelson Committee. Id. at 7. 
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1 The NDP's response to the complaint ("NDP Response") asserts that the ads are not 

2 contributions or coordinated expenditures. NDP Response at 2. It stetes that the ads were 

3 designed to inform Nebraska Democrats about issues before Congress and featured Senator 

4 Nelson because he was the only Nebraska Democrat directly involved in the federd debate. Id 

5 at 1 -2. The NDP Response asserts.that the ads are not coordinated party communications 

6 because the content prong is not satisfied. Id at 2. The ads dred outside of the 90-day window 

Q 7 before any Nebraska election, did not contdn express advocacy, and did not republish campdgn 

rH 8 materials. Id at 2-3. Citing to two similar matters recently considered by the Commission, 
Nl 

^ 9 MUR 6044 (Musgrove) and MUR 6037 (Merkley), tfie NDP Response argues that tfie ads do not 

0 
rsl 10 republish campdgn materids because the NDP created the ads without using any pre-existing 
rH 

11 graphics, video, or audio materids produced by the Nelson Committee and because use of the 

12 common phrase "on the backs of semors" in the ad and Nelson Committee tweete does not 

13 constitute republication.at 3. 

14 The Nelson Committee's response to the complaint C*Nelson Committee Response") 

15 makes similar argumente: that the ads are not coordinated party commumcations because they 

16 do not meet the content prong of the Commission's coordination regdation. Nelson Committee 

17 Response at 2. The response asserts that Senator Nelson's appearance in the ads does not 

18 constitute republication of campdgn materids under esteblished Commission precedent because 

19 the NDP created all of the video and audio content and did not use any pre-existing campdgn 

20 materids of the Nelson Committee. Id at 3-4. The Nelson Committee Response dso contends 

21 that use of the phrase "on the backs of semors" is not republication of campdgn materids 

22 because it is a short, common phrase that elected officids frequentiy use. Id at 4-5. 

23 Senator Nelson did not file a response. 

24 
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1 B. ANALYSIS 

2 A politicd party committee's communications are coordinated with a candidate, a 

3 candidate's authorized committee, or an agent of the candidate or committee when the 

4 communication satisfies the three-pronged test set forth at 11 C.F.R. § 109.37: (1) the 

5 communication is paid for by a political party committee or its agent; (2) the communication 

rH 6 satisfies at least one ofthe content standards set forth in 11 C.F.R. § 109.37(a)(2); and (3) tfie 

0 7 communication satisfies at least one of the conduct standards set forth in 11 C.F.R. § 109.21(d).' 
Ml 
rH 

1̂  8 The payment by a political party committee for a commimication that is coordinated with a 

^ 9 candidate must be treated by the politicd party committee as either an in-kind contribution to the 
0 

^ 10 candidate or a coordinated party expenditure. 11 C.F.R. § 109.37(b). The costs of a coordinated 

11 communication must not exceed a politicd committee's applicable contribution or expenditure 

12 limite set forth in the Act. 

13 Thus, here, the NDP codd not contribute more than $5,000 to the Nelson Committee' or 

14 make over $126,100 in coordinated party expenditures on behdf of the Nelson Committee. See 

15 2 U.S.C §§ 44la(a)(2)(A) and 44la(d)(3)(A). In addition, tfie Nelson Conunittee and Senator 

16 Nelson could not knowingly accept an excessive contribution. 2 U.S.C. § 441a(f). 

17 1. Payment 

18 In this matter, the payment prong ofthe coordinated commimications test is satisfied 

19 because the NDP, a politicd party committee, admite that it pdd for the ads. NDP Response at 

20 1; jee 11 C.F.R. § 109.37(a)(1). 

' The NDP and the Nelson Committee do not dispute that the conduct prong was satisfied. See NDP Response at 2-
3 and Nelson Committee Response at 3. 

' The contribution limitation of $43,100 cited in tiie complaint reflects the contribution limit to a Senate candidate 
per campaign shared by the national party committee and the Senatorial campaign committee. 2 U.S.C. § 441a(h). 
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1 2. Content 

2 The content prong is satisfied where the communication meets one of the following 

3 standards: a public communication that republishes, disseminates, or distributes candidate 

4 campaign materids; a public communication contdmng express advocacy; or a public 

5 communication that refers to a clearly identified federd candidate that was publicly distributed 

rsl 6 or disseminated 90 days or fewer before a primary or generd election, and was directed to voters 

0 7 in the jurisdiction of tfie clearly identified candidate. 11 CF.R. § 109.37(a)(2)(i)-(iii). 

8 The ads dred more than 90 days before any primary or generd election in Nebraska and 

9 thus do not satisfy the timing standard articdated in the content prong. See 11 C.F.R. 

10 § 109.37(a)(2)(iii). 

11 Although the compldnt does not specificdly dlege that the ads contdn express 

12 advocacy, it contends that the ads commimicate Senator Nelson's "express re-election message" 

13 and that they cannot be interpreted as anything but campdgn ads. Complaint at 7-8. 

14 Nonetheless, the ads do not contein express advocacy. See 11 C.F.R § 109.37(a)(2)(ii). 

15 Under the Commission's regdations, a commumcation contdns express advocacy when 

16 it uses phrases such as "re-elect your Congressman," **vote against Old Hickory," or "Bill 

17 McKay in '94," or uses campdgn slogan(s) or individud word(s), which in context have no 

18 other reasonable meamng than to urge the election or defeat of one or more clearly identified 

19 candidate. 11 C.F.R. § 100.22(a). The Commission's regulations also provide that a 

20 conununication will be considered express advocacy if it conteins an "electord portion" that is 

21 "unmistakable, unambiguous, and suggestive of only one meaning" and about which "reasonable 

22 minds could not differ as to whether it encourages actions to elect or defeat" a candidate when 
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1 taken as a whole and with limited reference to extemd evente, such as the proximity to the 

2 election. 11 C.F.R. § 100.22(b). 

3 The NDP ads do not contdn express advocacy under 11 C.F.R. § 100.22. Although 

4 Senator Nelson appears in the ads, the ads do not acknowledge his candidacy, and all of the ads 

5 are focused on legislative issues, including the debt ceiling. Social Security, and Medicare. 

6 Some of the ads, including "Promise" and "Wrong Way," contein a specific call to action to visit 

7 the website SaveNebraskaSeniors.com. Thus, the ads cannot meet the content prong based on 

8 express advocacy. 

9 The complaint argues, and the responses dispute, that the ads republish Nelson 

10 Committee campdgn materids because Senator Nelson personally appears in the ads and 

11 because the ads contein phrases or themes from Nelson Committee tweete. But these facts do 

12 not amount to republication. See 2 U.S.C. § 441a(a)(7)(B)(iii); 11 C.F.R § 109.23(a). 

13 Prior Commission "andysis of republication [has] involved pre-existing materid 

14 belonging to or emanating from the campaign." MUR 6044 (Musgrove) Stetement of Reasons of 

15 Commissioners Wdther, Petersen, Bauerly, Hunter, and McGahn at 4 citing MUR 5743 (Betty 

16 Sutton for Ckingress) and MUR 5672 (Save American Jobs Assoc.). In MUR 6044 (Musgrove), 

17 the Conunission found that a candidate's appearance and participation ui an advertisement 

18 produced and disseminated by the Democratic Senatorid Campdgn Committee C'DSCC") did 

19 not constitute republication of campdgn materids by the DSCC. See id. Following this 

20 Commission precedent, in this matter, because the NDP created dl of the viideo and audio 

21 content used in the ads and did not utilize any pre-existing Nelson Comnuttee campdgn 

22 materids. Senator Nelson's appearance in the ads does not constitute republication of campdgn 

23 materials. 
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1 Nor do the similarities between some of the ads at issue and Senator Nelson's tweets 

2 suffice to esteblish republication. MUR 6037 (Merkley) is instructive. That MUR involved ads 

3 produced by the Democratic Party of Oregon that featured a candidate and conteined issues and 

4 messages similar to several of the candidate's press releases. Both the party ads and the 

5 candidate press releases used the phrase "respect they deserve," but dso included different 

^ 6 language and phrases. The Office of General Counsel recommended, and the Commission 

0 7 agreed, that the similarities in the materids did not rise to a level sufficient to indicate 
M̂  
1̂  8 republication of campaign materids, although some Commissioners did not endorse the specific 
sr 
^ 9 reasomng set forth in the First General Counsel's Report. iSee MUR 6037 Stetement of Reasons 
0 
^ 10 of Commissioners Hunter, Petersen, and McGahn at 1; see also MUR 2766 (Auto Deders and 
rH 

11 Drivers for Free Trade PAC) (similar sentences used in two campdgns do not rise to the level 

12 sufficient to indicate republication of campaign materials because of differences in wording or 

13 phrasing). 

14 Here, although the Nelson Committee's tweet and the NDP ads use the phrase "on the 

15 backs of seniors," that phrase is conunody used in politicd discourse, and the ads dso contdned 

16 sigmficant additiond language that differed from the campdgn materids. While the NDP ads 

17 are thematicdly similar to the second Nelson Committee tweet that "Nebraskans can count on 

18 me to stand up for semors and fiilfill our conunitmente to future generations," this dso does not 

19 appear to rise to the level of republication consistent with Commission precedent. And the 

20 content prong of the Commission's coordination regdation is therefore not met. 

21 Because the ads do not satisfy the content prong of the coordinated party commumcations 
22 test, the NDP's payment for the ads is not a coordinated party expenditure with the Nelson 
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1 Committee under 11 C.F.R. § 109.37(a)(2)(i)-(iii), and the Conunission finds no reason to 

2 believe tiiat Senator Ben Nelson violated 2 U.S.C. § 441 a(f). 


